PROBLEMS OF ONTOLOGICAL COMPLEXITY OF LAW

Jerzy WROBLEWSKI

ABSTRACT

There are five basic types of ontology of
law identified in relation with the singling out
simple ontological objects in a strong or weak
sense, dualist ontological objects, and complex
ontological objects in a strong or weak sense.
The conceptions of law formulated in the theories/
philosophies/ of law are ascribed to these five
types.

1. In contemporary legal theory there is a growing dissatisfaction
with the answer to the question "What is law?" formulated in a reductio-
nist way. This way defines the law as a norm /a determined type of
linguistic expression/ or as a fact. The former is given by positivistic
or normativistic conception of law, the latter within the varieties of
realist approach. The anti-reductionist tendency argues that any reductio-
nism is onesided, does not take into accountthe whole complexity of
law which is "multi-dimensional" or "multi-level” phenomenon. One argues
that neither the specific normativistic method of cognition of law, nor
the social empirical research proper to behavioral sciences is sufficient
to the proper study of law which calls for combination of several me-
thods needed to grasp the whole complexity of law’,

2, It seems that to deal with the complexity of law one has to
indentify the basic issues of legal ontology. The presupposition of this
enterprise is, of course, the idea that it is relevant to ask the question
"What is law" when the answer to it is thought of as a statement con-
cerning its existence within a determined ontological framework. It is
one of the basic questions of legal philosophy or of legal theory depen-
ding on a conventional methodological differentiation of these two types
of the approach to law?,

Without going into controversies concerning the differentiation
of philosophy of law and legal theory, for the purposes of the present
essay | use the following convention.

Theory of law deals with the "what is law" question defining the
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law, but not necessarily linking this definition with the ontological issues
of the type of existence the law belongs to. Legal theory can identify
the defining features of law by a reference to various data without
bothering how these data exist in an ontological sense of this term.

Philosophy of law deals with the "what is law" question answering
it by identification of law as an ontological object having proper existen-
ce, eventually linked with the definition formulated in legal theory.

The links between ontology of law thought of as a part of legal
philosophy, and legal theory are either explicit or implicit. My conven-
tion is that notwithstanding the degree of philosophical commitment
of a legal theory it is always possible to ascribe the ontological pre-
suppositions to the definition of law given in the theory /cf. point/ 10/,

3. 1 assume that the question "What is law" is relevant and I will
deal with the presuppositions of answering it in terms of ontological
complexity of law.

In the present essay I am interested in identification of the concep-
tual presuppositions needed to speak about this complexity in any philoso-
phy and theory of law. I use, therefore, a metatheoretical approach.
My contention is that the choice of the possible presuppositions in ques-
tion is necessary in any meaningful discussion concerning the complexity
of law, but I do not make any choices.

In the first part I will outline the basic models of ontological
complexity which can be used for dealing with law. The second part
presents the typical ways of dealing with the complexity of law using
the proposed conceptual apparatus, and tests, thus its operational quali-
ties. The third part outlines the impact of the ontological complexity
of law on the axiology, epistemology and methodology of law.

I. Models of Ontological Complexity

4, Modelling of ontological complexity is thought of as a simplified
presentation of the basic ways in which one can speak about the comple-
xity dealing with anything what exists in the sense determined in the
language of a given ontology /LO/.

Using the term "ontology" in this wide sense I do not assume any
particular ontology. It is sufficient to assume only that the term "ontolo-
gical object” OO/ means everything what exists Jor could exist/ accor-

ding to an ontology formulated in its language LO. The term "exist"
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is the basic undefined term, and the definition of OO is thus:

00 % anything what exists /can exist/ according to an ontology
O formulated in the language LO /1/

5. My further assumption is, that to deal with the ontological
complexity of law it is necessary to link the problems of law dealt
with in ontology and theory of law. Taking this into account it seems
useful to introduce the term "object of experience” /OE/ as an object
which in some ontologies could be different from the OO. This term
is needed when taking into account the links between ontology and a
lower lewel theory ascribed to this ontology, and using the term "expe-
rience" in the way determined by the language of experience JLE/ in
which this theory is formulated. The term "experience" is used here
in a very wide way so as to maintain the metatheoretical level of the
present essay.

The OE defined as follows:

OE gfanything what is experienced according to the theory T for-
mulated in the language LE. /2/

It is possible, of course, that the term "experience" is used also
in ontology and in LO, but it does not change the definition in question,
if the theory uses it either in the same or in a different manner.

6. On the level of theory one can speak about simple or complex
OE if it is assumed that in experience there is more than one OE. The
experience in any theory is, thus, a set of OEI’ OE2,...OEn.

The simple OE_ is defined as:
df y

OE = OE no part of which is-an OE /3/
and a complex OEC is:
OECd=f OE at least one part of which is an OE 14/

The difference between OES and OEC depends on the characteristics
of experienced reality and on the features of the language LE in which
the theory T is formulated. Taking as granted the theory-ladeness of
LE it is important to stress that the vocabulary of names for descrip-
tions/ of LE determines the range of the possible differentiation of
simple and complex OE if the experiential data are "the same" in various
theories. Taking into account the role of LE we can also formulate
the following definitions based on /2/, /3/ and /4/:

x is OE in LE df x is designated by "OE" in LE /5/
x is O in LE & is designated by "OE" in LE /6/
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X is OEC in LE df s designated by "OESI" and
"OEsz" and ... "OESH" in LE /7/

If the LE a sufficiently rich vocabulary the conjunction of "OES i"
in /7/ could be replaced by their synomym "OEC".

7. There are three kinds of ontology singled out according to the
number of the types of OO accepted in the LO.

First, ontological monism accepted the existence of one type of
00, and, thus there is one type of existence. The standard examples
are radical forms of materialism or of idealism.

Secondly, ontological dualism accepts the existence of two types
of OO and two ways of existence. The standard example is given by
the classic spirit / matter dualism.

Thirdly, ontological pluralism accepts more than two types of OO
and corresponding types of existence. The most known philosophy of
this kind is the regional ontology.

Existence of the types of objects does not determine, of course,
the quantity of the objects themselves, and there are different concep-
tions depending on the generality of determination of objects /e.g. matter
vs, material objects/ and their relations to OE, if dealt with in the
determined ontology.

Each of the ontologies in question has a corresponding LO which
determines the way in which meaningful sentences concerning 00 are
formulated.

8. Monism, dualism and pluralism are singled out according on
the number of the types of OO.

The simple OO, i.e. OOS, is defined in an analogous manner as

OE_ /cf. /3//
S df

00_= OO no part of wich is an OO /8/
and for complex OO, i.e. OOC we have:
00, 00 at least one part of which is 00 /9/

Taking into account the LO in which the ontology is formulated,
analogously to definitions referring to OE /cf. 5, 6, 7/, we have the
following ones:

x is 00 in LO df x is designated by "OO" in LO 710/

X is OOS in LO df x is designated by "OOS" in LO /11/

x is OOC in LO df x is designated by "0051"
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and "0052" ... and "OOsn" in LO /12/

;i i n
In the /12/ the conjunction can be replaced by OOc" if the vocabu-

lary of LO is rich enough.

One has to stress that the existence of OOC presents serious pro-
blems in comparison with the existence of OOS. The latter is simple
by definition. The former is linked with the problem of the way of
existence of the complex of OOS, and each of them has its proper exis-
tence. It seems that this problem is a derivate of the more basic problem
of the complexity in question wich each ontology accepting the existence
of OOC should solve.

On the level of abstraction of the present essay it is sufficient
to say that OOC is a function of its constitutive parts, i.e. of Oosl’
0032, OOsn’ Calling this function the "constitutive function /CF/"
we have:

OOC = CF/OOsl,OOsz OOSH/ /13/
and this function has to be ref_erred to the existence of OOC too.

9, The metatheoretical analysis of an ontology related to a theory
calls for taking into account both OO and OE. It is so when various
ways of using the OOS and OOC in legal science are analyzed. One
can, of course, deny the relevance of OE in an analysis of ontological
complexity, but it would mean to leave out problems which are discussed
in theory which has some philosophical interests.

OOS in'a strong sense in LO is co’rrelated with OES in LE.

OOS in weak sense in LO is correlated with OEC in LE.

One can identify also two senses of OOC.

OOC in strong sense in LO is correlated with the OEC whose
constitutive parts /or their combinations/ have their corrolary in OOS
constituting the OOC.

OOC in weak sense depends on the concrete formulation of
a determined ontology. If this ontology is monistic in a simple sense,
thep there is only one type of OOS. If it is monistic in the complex
sense, then in the type of OOS there are singled out particular ontologi-
cally relevant forms of this reality termed O();(l, oot . 00*

s2’ s’
in materialist in a complex sense one can single out physical and psychi-

€.g.

cal phenomena. It is assumed that 00%* is different from OE. It is possi-
ble, thus, for the monistic ontology in a complex sense to speak about

the OOC in a weak sense. OOC in a weak sense in LO has as constituti-
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ve parts 00)3(1’ OO’S(Q, OO’S(I_1 each of them is correlated with their
OE_or OE .
S c
The possibility combination of OOC with OEs is not relevant in
the present analysis.

II. Ontological Complexity of Law

10. To discuss the problems of ontological complexity of law one
has to fix the manner in which legal theory is linked with philosophy,
whose part is ontology?.

There are legal theories expressing a philosophical attitude by
making an explicit reference to the philosophy thought of as their basis,
There are also philosophies which include the theoretical reflection on
law as their part. In both cases we speak about the philosophical attitu-
de of legal theory and one can also test, whether and in what a degree
the relations between them exist "in fact" and are not a tool of persua-
sion.

There are, however, legal theories which do not refer themselves
to any philosophy or even explicity state their philosophical indiference.
When this aphilosophical attitude is taken one can, however, ask what
philosophical presuppositions are necessary to give a philosophical, and
inter alia ontological basis, to such a theory. To answer this question
one has to ascribe the theory or a thesis of the theory Tt to some
philosophical thesis Tp.

A thesis Tt is ascribed to the thesis Tp if and only if one can
infer Tt from Tp according to the accepted rules of inference and possi-
bly accepting some other analytical and/or synthetic propositions. Tt
is ascribed alternatively to Tpl or sz Or ... Tpn if a.n acceptance of
at least one Tpx enables to ascribe this Tt to Tp. Tt is ascribed to
Tpl and Tp2 and ... Tprl on the basis of "minimal assumption" if con-
junction of Tp1 and Tp2 . and Tpn is necessary and sufficient set for
inferring from them the Tt'

Using these relations one can always ascribe an ontology to any
set of legal theoretical theses. The ascription can be used also to test
the correctness of the reference to philosophical theses of the theories
expressing the philosophical attitude.

11. For our purposes it is sufficient to deal with the relation bet-
ween ontology /of law/ and legal theory assuming, that the latter formu-

lates a definition of law which is either referred explicitly /philosophical
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attitude/ or is ascribed /aphilosophical attitude/ to an ontology treated
as a set of ontological theses.

The law is treated as an ontologically simple object in a monist
ontology of law whereas the dualist and pluralist ontologies accept some
form of the ontological complexity of law i.e. either dualist or multidi-
mensional /multi-level/ complexity of law.

I will present briefly the examples of each of these ontologies of
law to outline the general analysis of the problem of complexity of law
within our conceptual framework.

I should stress, however, that the tripartition of legal ontologies
is restricted to the ontology of law only, and not to the general ontolo-
gy accepted in the legal theories used as examples, This means that
although law e.g. in a monist legal ontology is treated as a simple OOS,
the general ontology could be dualist or pluralist®,

There is also another general observation which should be made.
Using examples of legal theories for ascribing them to the legal ontolo-
gies one has to make some interpretation of the theory in question, espe-
cially if this is a theory expressing the aphilosophical attitude, and there
are various possibilities of its ascription to ontological theses. This is
due to an ontological ambivalence of a theory. Because of this ambiva-
lence almost every example presupposes an interpretation. It is not my
contention that the interpretation given here is the only possible or the
best one -it is used only to exemplify the ontologies of law, and not
to discuss the theories in question. This ontological ambivalence of the
theories justifies the general analysis of the complexity of law on a
metatheoretical level /point 3/,

12. As the example of legal theories treating law as a simple onto-
logical object OOS I use legal normativism of H. Kelsen, legal psycholo-
gism of L. Petrazycki, and some versions of legal realism.

According to Kelsen law is exclusively a phenomenon of the Solien.
The category of Sollen in the Pure Theory of Law is ambivalent and
has many interpretations®. But without doubt one of the basic meanings
of this term is the ontological Sollen thought of as a category of reality
opposed to the Sein, Law is thought of only as the Ought within the
legal discourse which excludes treating law as a fact or as a value. The
monistic conception of law is opposed to the dualistic conceptions of

natural law®. The ontological interpretation of the Pure Theory as the
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case of ontological monism is well founded in spite of all the vagueness
of the category of the OQught and its polyvalent use in normativism.
Law is an OOS in the strong sense, because is reduced to norms as mani-
festations of the Ought, and norms are the sense of the acts of will
or of linguistic expressions of these acts.

The second example is the legal theory of Leo Petrazycki, one
of the most consequent representatives of the psychologism who fights
against legal positivism and uses some broad philosophically positivist
and empiristic approach’. According to Petrazycki law is a specific impe-
rative-attributive emotion which motivates human behaviour. The features
of legal emotions explain the functions of law in the individual and social
dimension and the trends of historical development of human psyche
towards the growing socialization of the man. Treating law as a norm
means yielding to the practical pressures and is not fit for the theoreti-
cal thinking. Law is only a physchical phenomenon and is, thus, an OOS
in the strong form, because law is only an empirical psychical phenome-
non and nothing else.

There are many versions of realistic theories of 'law. Because of
their variety and rather aphilosophical attitude prevailingly manifested
in them, it would be difficult to refer to a concrete legal theory as
in case of H. Kelsen and L. Petrazycki. I have to construct here, thus,
a model of realist theory in which law is defined as a fact of human
behaviour understood in a materialist manner as a complex of human
acts and correlated psychic phenomena. The closest example of this model
is realism of A. Ross in the period of his "On law and Justice" book®.

Ross has stepped beyond the tentative to use a strict: behaviorism
in the area of practical cognition®, which succeeded his previous works
strongly influenced by normativism'®, For explaining law he combines
the behaviour of the operators of law with the feelings of duty and obli-
gation, [nterpreted so law is treated as a OOs in the weak form, becau-
se it is a simple phenomenon of materialistically conceived reality, but
here are two components on the level of experience, i.e. OESl /beha-
viour/ and OE82 /certain feelings/,

13. As the example of a dualist ontological conception of law I
take H.T. Klami's "finalist theory of law" defining law as a dialectical

interaction of norm and behaviour!?,
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Law is explicitly treated as a dualist ontological phenomenon because
rorm is thought of in terms of linguistic meaningful propositions and
behaviour is a set of acts, which -if rational- are goal-oriented forms
of behaviour. The mutual dependence of norms and behaviour is rather
complicated and used on the level of heuresis of legal reasoning and
functions of institutions®2, Law is, thus, a OOC which is composed of
two ontologically distinct objects OOS1 /norms/ and OO32 /behaviour/.

14. There are many conceptions of the ontological complexity of
law appearing as tridimensionality of law'®, 1 will give three examples
of the theories of this group i.e. "typical tridimensionality", the egology
and the materialistically oriented tridimensionality.

% treats law as a complex of norms, facts

Typical tridimensionality
and values, as a combination of linguistic reality, empiric reality and
axiological reality, Their interpretation is differentiated but, as a rule,
neither norms mnor values are reduced to facts, and the values are treated
in a way more or less close to the natural law axiology. There are also
differencies concerning the ways of relating together the three compo-
nents of the complex law. The main idea, however, is that law is the
OOC in strong sense composed of Oosl /norms/, 0082 /facts/ and OO83
/values/.

The tridimensionality in C, Cossio's egology appears as a case of
ontology of cultural objects linked with regional ontology'®.  Cultural ob-
jects are ontologically complex, Law is defined as human behaviour in
intersubjective interference which is meaningful and valuable. This is
a substratum understood by the sense given to it by the norm. Values
are inherent in this behaviour and manifests a set of values identified
and systematized in the legal axiology. Cossio criticizes other conceptions
of tridimensionality'® stressing their difference from his own conception
which presents indeed highly original features due to the basic concept
of law explicitly formulated in determined ontology!’.

The materialistically oriented tridimensionality treats law as a com-
plex phenomenon constituted by norms /linguistic expressions/, human
behaviour /social facts/ and psychical facts. The general scheme of rela-
tions between these three phenomena is, roughly speaking, the following:
legal norms are linguistic statements with prescriptive functions whose
meaning is a pattern of due behaviour; the norms are created and/or

recognized by men through their acts implying psychical processes; the
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creation and application of law, and its motivating function are social
facts dependent on their social facts. There is, thus, a correlation bet-
ween norms, psychical processes and social facts, and their genetic and
functional interdependence. The factor which in the last instance deter-
mines the remaining two is different in various theories os this group.
For psychological versions it is the psychical component of the complex
law, in sociological version -the social fact; one can, however, treat
the problem as wrongly formulated, if the three components have the
same "weight".

This type of tridimensionality is different from the remaining two
because it does not single out values, which are reduced to psychical
or social facts, and is not structuralized according to the regional ontolo-
gy. The problem, however, is how to interpret the complexity of law
in this type of theories. One possibility is to treat law as I did, as a
OOC in weak sense, tﬁe other as a OOS in the weak sense. .

The former means, that law as OOC is composed of OOS1 /norms/,
OO?2 /social/facts/ and 007;3 /psychical facts/, and each of them is
a sort of material object; this is the case of speaking about the comple-
xity of law e.g. some interpretations in the marxist legal theory?!®, This
means that the ontology in question is a type of materialistic monism
in the complex sense /cf. point 9/,

‘The latter means, that in materialistic monism there is one type
of reality, and, therefore law is OOS in the weak sense because there
are OE_, /norms/, OE, /social facts/ and OE_, /psychical facts/*%,

This means that the ontology is a monism in a simple sense.,

15. My contention is that metatheoretical analysis of the legal
theory and ontology of law should take into account all kinds of legal
ontology independently of varieties of possible interpretations of the
theories given above as their examples.

Summing up our analysis there are five basic types of ontology
of law singled out according to the answer to "what is law" question
formulated in terms of ontological objects in the proper LO, the reference
to which is omitted in the list below.

/a/ Law is a simple ontological object OOS in strong sense
when it is correlated with OES.
/b/ Law is a simple ontological object OOS in weak sense
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when it is correlated with OEC.

/fe/ Law is a complex dualist ontological object OOC if its
constitutive parts are OOSl and OOSZ'

/d/ Law is a complex ontological object OOC in the strong
sense, if its constitutive parts are Qosl’ 0052, woes Oosn each of them
correlated with the corresponding OES and/or OEC.

/e/ Law is a complex ontological object OOC in the weak

sense, if its constitutive parts are 00* Od;z, ooy Oésn’ each correlated

’
with the corresponding OES and/or OE:1

It is my contention that the conceptions of law formulated in parti-
cular legal theories could be ascribed to these basic ontological concep-
tions, although it is evident that these five types do not cover all varie-
ties of legal theories, and are only models with these theories can be
compared.

[IIl. Complexity of Law and Problems of the Axiology, Epistemology

and Methodology of Law

16. Legal axiology deals with the relation of law to values. The
relation is expressed in various terms in different legal theories, such
as law is a value "law implements a value", "law is valuable" etc,

The ontological complexity of law is relevant to the problems of
an axiology of law because, with an exception of some monist ontologies
of law /cf. point 12/, all legal theories link law with values. The way
in® which the law as OO is related with value depends on the acceptance
of cognitivist or non-cognitivist axiology on the level of legal theory
or. philosophy ascribed to it29,

In a cognitivist framework if law is OOC in the strong sense then,
as-a rule, value is an OOS as its constitutive part. Evaluative statements
concerning values in law are propositions in LO. Within a non-cognitivist
framework value is present in the law as a OOC in a weak sense, and
it is reduced to other component parts because the complexity is then
materialistically oriented. The features of evaluative statements are,
however, differentiated depending on the sorts of their relativization,
if-any,

17. Epistemology of law, answering the question "How law is cogniza-
ble" is strictly related with the ontology of law?L,

When law is OOC in the strong sense then to this complexity corres-
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ponds the complexity of the accepted epistemology, i.e. each of the

constitutive OOs has the proper mode of cognition.

When law is OOC in a weak sense, then it depends on a determined

. e X
conception, whether the difference between constitutive OOs is correla-

ted with the different types of cognition or not.

18, Methodology of law deals with the methods and techniques used

in exploration of the objects of experience OE?? /cf. point 5/

There are some links between the ontological objects OO and OE,

and, therefore, depending on them the complexity of law influences the

methodological complexity of the legal theory, and of the legal sciences
too. This is the case both when the law is an OOC in the strong and

in the weak sense. Only when law is an OOS in a strong sense this metho-

dological complexity in principle does not occur.

NOTAS
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